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These cases arise out of inspections conducted at
Respondent' s Wabash M ne in southeastern Illinois. Docket
Nos. LAKE 94-156 and LAKE 94-222 each contain one citation
whi ch was settled at the outset of the hearing. G tation
No. 4261640 in Docket No. LAKE 94-197 was al so settl ed.

At issue in Docket No. LAKE 94-197 is G tation
No. 3845251 which all eges that Respondent violated 30 C.F. R
" 77.201 in that nethane concentrations exceeded one percent
at the head house on the top of the No. 1 silo at the
preparation plant. Also unresolved is Ctation No. 3536113
i n Docket No. LAKE 94-198, which alleges that Respondent
violated 30 CF.R " 75.371(hh) in failing to provide MSHA



wi th the ambi ent carbon nonoxide (CO levels in areas in

whi ch CO sensors are installed. For the reasons stated bel ow,
| vacate both these citations and the penalties proposed

t herefor.

Excessi ve Methane in the Head House

On February 2, 1994, MSHA representative Arthur Woten
was inspecting the silo area of the Wabash Mne. This is an
area where clean coal is brought by conveyor fromthe preparation
pl ant and deposited prior to shipping it to custoners. At about
9:15 a.m, Woten entered the head house on top of silo No. 1
and his nethane detector activated, indicating a concentration
of methane in excess of one percent (Tr. 20-21, 90).

Met hane readings in the head house ranged from.4 percent
to 1.4 percent. The highest readings were detected near a
light switch and near an opening where the conveyor belt dunps
coal into the silo (Tr. 59-60). These areas were approxi mately
3 1/2 feet above the floor and one foot away fromthe sides
of the building (Tr. 54, 60). Respondent's safety director,
Charl es Burggraf, who was acconpanyi ng Woten, imedi ately
di luted the nethane by opening the one entrance door of the
head house and a set of double doors normally used only to
bring in equipnment (Tr. 81-82). The nethane concentration
t hen dropped bel ow one percent (Tr. 69-70).

| nspector Wooten issued Citation No. 3845251 alleging a
violation of 30 CF. R "77.201. The cited regulation states
that, "the nethane content in the air of any structure, enclosure
or other facility shall be less than 1.0 vol une per centum"”

Whoten required that the sides of the head house be renoved
to assure that nethane concentrations in the head house remai ned
bel ow one percent (Tr. 90-91). He further required that this be
acconplished in a period of two hours (G tation No. 3845251,
bl ocks 2 and 18). Respondent shut down its preparation plant

'Respondent, in a letter dated January 10, 1995, has noted

a nunber of errors in the transcript. | hereby correct the
transcript as noted in this letter. There are other transcript
errors not noted by Respondent [e.g. Tr. 226, lines 4 and 5
shoul d read "sl ope heaters” rather than "slope feeders"]. In

nost instances, particularly those critical to the resol ution of
the case, what was actually said at hearing can be determ ned
fromthe context of the testinony.



and sent its five day-shift enployees to the top of the silo.
The sides were renoved within the requested tine period (Tr. 98-
100).

The citation was characterized as "significant and
substantial" (S & S) and MSHA subsequently proposed a $595 civil
penalty for this alleged violation. Anong the factors that
led to the S & S designation was the fact that the head house
contained el ectrical equipnent, such as a 4,160 volt conveyor
belt starter, a 220 volt automatic lubrication system and a
120 volt lighting circuit (Tr. 30).

Anot her factor in the S & S designation was that Respondent
experienced a brief and self-extinguishing ignition on
January 13, 1994, at the bottomof Silo No. 1, where coal was
| oaded into railroad cars (Tr. 30-32, 59)2. On February 1, the
day before the instant citation was issued, 3.1 percent nethane
had been detected by MSHA i nspector Ron Stahl hut at the train
| oad-out, which is approximately 200 feet directly bel ow the head
house (Tr. 26, 34-35)°. On February 2, the nethane concentration
at the train |oad-out was four percent (Tr. 42-44).

The head house was constructed with tin sheeting pl aced
over a steel framework (Tr. 80-81). The floor of the head house
is six feet above the roof of Silo No. 1 (Tr. 106-08). The
roof of the silo has several holes for ventilation and access
(Tr. 105-06). In the 20 years in which it has been situated on
top of Silo No. 1, nmethane had apparently never been detected in
the head house prior to February 2, 1994, either by Respondent,
who tests for nethane every shift (Tr. 80-81, 87-88, 96-97) or
by MSHA (Tr. 52).

Does a nethane reading in excess of 1 percent
establish a violation of 30 CF. R "77.2017

The central issue wwth regard to this citation i s whether
a valid nethane readi ng of one percent or higher establishes a
violation of the cited regulation. Although the |anguage of the
standard, standing alone, would lead to an affirmative answer, |

’Respondent contends that this ignition was due to coal dust
rat her than nethane (Tr. 101).

3MBHA issued Citation No. 4261637 for this methane
concentration. A citation was not issued on February 2,
because Respondent was in the process of installing an
exhaust systemto abate the previous day's citation
Tr. 44, 87).



agree with Respondent that the standard nmust be interpreted in
the context of other portions of subpart C of Part 77, 30 CF. R,
and MSHA' s enforcenment policy for simlar provisions relating to
under ground areas of coal m nes.



Section 77.201-2, with which Respondent clearly conplied,
states:

If, at any tinme, the air in any structure, enclosure
or other facility contains 1.0 vol unme per centum or
nore of nmethane, changes or adjustnents in the venti-
[ ation of such installation shall be nmade at once so
that the air shall contain less than 1.0 vol une

per centum of net hane.

Respondent contends that conpliance with this provision
negates any theoretical violation of section 77.201 in this case.
In support of its position, the conpany notes that MSHA' s
Program Policy Manual directs that the nmere presence of nethane
in excess of one percent is not a violation of the correspondi ng
MSHA st andards for underground coal mines.* Volunme V of the
current Program Policy Manual states:

75.323 Actions for Excessive Mthane

Section 75.323 specifies actions to be perforned
for excessive nmethane. Neither the Act nor the
regul ations provide that a nere presence of nethane
gas in excess of 1.0 percent is per se a violation.
A violation would exist if a mne operator, upon
becom ng aware of the presence of excessive nethane
fails to performthe actions specified in Section 75.323.

The wordi ng of the correspondi ng underground standard,
section 75.323, is generally different than that of section
77.201. It provides that when 1.0 percent or nore nethane is
present in a working place, etc., certain corrective actions
are to be taken, such as de-energizing equi pnrent and adj usting
the ventilation system However, section 75.323(e) relating to
bl eeder and other return air courses contains the sane kind of
categorical prohibition that is present in section 77.201 [The
concentration of nethane ... shall not exceed 2.0 percent].

Regardl ess of the differences between the text of
sections 75.323 and 77.201, | find any interpretation of 77.201
that nakes a per se violation of a nethane concentration of

‘Part 77 rather than Part 75 is applicable to surface work
areas of underground coal mnes, such as the silo and head house
in the instant case.



one percent or nore to be an unreasonable one, to which I need
not defer. | therefore conclude that this record does not estab-
lish a violation of 30 CF. R "77.201. There is no evidence

t hat Respondent either failed to act prudently to anticipate



the presence of excessive nethane or that it failed to take
appropriate and tinely corrective action. Wthout such
evidence | vacate Citation No. 3845251.

Citation No. 3536113: Anbient Carbon Mnoxi de Level s

On January 27, 1994, MSHA issued Respondent Citation
No. 3536113, alleging a non-significant and substanti al
violation of 30 CF. R "75.371(h)(h). Section 75.370 of
MSHA' s regul ations requires that m ne operators devel op
and follow a ventilation plan. Section 75.371 states:

The m ne ventilation plan shall contain
the information descri bed bel ow and any
addi tional provisions required by the
di strict manager:

(hh) The anbient level in parts per mllion of
car bon nonoxi de, and the nethod for determ ning
the anbient level in all areas where carbon
nonoxi de sensors are installed.

Desi gnati on of the proper anbient carbon nonoxide (CO

level is inportant in setting the CO sensors. |If they are
set far above the anbient CO | evel they may give insufficient
war ni ng when CO levels rise due to fire. |If they are set too

| ow, nui sance alarns may be so frequent that mners wll
di sregard the alarnms when there is a fire (Tr. 268-272).

The instant citation was the cul mnation of a nonths-1|ong
di sput e between MSHA and Respondent as to whether the conpany
had satisfied the requirenents of the standard. On August 26,
1993, MSHA approved Respondent's ventilation plan, which was
subm tted pursuant to the agency's new ventilation regul ations
(Tr. 142, Exh. P-6). The plan approval followed several dis-
cussi ons between MSHA officials and the conpany, which resulted
in nodifications to the original subm ssion, unrelated to the
issue in this case (Tr. 201-213). Paragraph H of the new pl an
noted that it allowed the use of carbon nonoxide (CO sensors in
lieu of point-type heat sensors for an automatic conveyor belt
war ni ng systen?. It went on to state:

®The parties agree that CO nonitors are superior to point-
type heat sensors in alerting miners to a fire along the belt
line (Tr. 168). Use of such sensors are optional and Respondent
woul d not have to designate an anmbient CO level if it did not use
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a COnonitoring system (Tr. 174-75).



3. The alarm | evel of carbon nonoxide will be set
at 10 ppm above the anbient |evel of the area of the
mne in which the sensors are installed. The anbient
level will be determ ned using properly calibrated
hand- hel d det ect ors. (Exh. P-6, page 7.)

On Septenber 27, 1993, MSHA inspector Mchael Bird inforned
Respondent that the approved ventilation plan required additional
revi sions, including specification of the anbient |evel of carbon
monoxi de (Tr. 215, Exh. R 75). This was followed by a letter
from MSHA, dated Decenber 15, 1993, requesting corrections to the
pl an, including providing MSHA with the anbient CO | evel (R-76).

I n response, Respondent, through Terry Theys, the supervisor
of engi neering at the Wabash M ne, proposed that the conpany
provide MSHA with a range of anbient |evels between 0 - 15 ppm
based on hand- hel d detector sanples taken every 30 days (Tr. 203,
220). Respondent's hesitancy to designate a single nunber was
based on its sanpling results show ng that anbient CO | evel s
fluctuated, even at the sane |ocation during the sanme shift
(Tr. 220, Exh. R-90).

Nei t her the conpany nor MSHA realized in the fall of 1993
that there were much greater fluctuations in anbient CO | evels
at a single |location dependi ng on whether slope heaters were
bei ng enpl oyed (Tr. 260-61). The conpany's initial proposal
woul d have resulted in nuisance al arns when the sl ope heaters
were running if the sensors were set on the basis of anbient
CO | evel s when the heaters were not running. Conversely, if the
sensors were set when sl ope heaters were running, they may have
been set too high to provide an adequate early warning of a fire
when the heaters were not operating.

MSHA rej ected Respondent's proposal and asked the conpany
to specify a single CO anbient level that was "in the 70, 75
percentile plus or mnus the standard deviation (Tr. 220)." On
January 12, 1994, Respondent submitted a revised proposal, which
stated in pertinent part:

In addition to the point-type sensors, mne atnosphere
sensors (CO ...) may be installed at various |ocations

to facilitate additional nonitoring of atnospheric
conditions in |ocations selected by conpany representatives.

When CO sensors are installed for additional atnospheric

nmonitoring at conpany selected | ocations, the alarm| evel

of carbon nonoxide will be set a 10 ppm above the anbi ent | evel (r
be determ ned using properly calibrated hand-hel d detectors.
(Exh R-80, p. 4).



On January 18, 1994, MSHA acknow edged recei pt of the
revised ventilation plan (Exh. R-81). The next communication
bet ween MSHA and Respondent was the issuance of the citation on
January 27, 1994 (Tr. 233, Exh. R-82). On February 26, 1994,
Respondent subm tted anot her revision to MSHA whi ch was
approved on March 29, 1994 (Exh. R-85, 86, and 88)°% The
approved | anguage was as foll ows:

The anmbient CO level at all sensors will be set

at 5 ppmwth no slope heaters operating. During the

peri ods of slope heater operation, the CO anbient

levels will be set at 35 ppmfor the slope sensors,

30 ppmfor sensors fromthe slope to the fault cross-

ing, 30 ppmfromthe slope to the Portal 2 area of Main Sout h
level of 5 ppmw thin

eight (8) hours follow ng the shutdown of the sl ope

heaters. The method used to determ ne the anbi ent

CO |l evel was statistically valid sanpling occurring

over a period of four days during heater operation and

four days w thout heater operation using an MSA- DAN

system for data collection. (Exh. R88, p. 7.)

Was a Citation appropriate?

| conclude that MSHA cannot issue a citation for violation
of section 75.371(hh). The MSHA Program Policy Mnual,
Chapter V, (Exh. R-91, p. 3c) states that if the operator and
t he agency can not agree with regard to MSHA-initi ated changes
to the operator's ventilation plan, revocation of the ventilation
plan and a citation for operating w thout an approved plan in
viol ation of section 75.370(a)(1) is the appropriate procedure to
be foll owed.

Al t hough the Program Policy Manual is not binding on MSHA,
the structure of the agency's ventilation regul ations nmandates
such a process. Section 75.371 nerely lists the itens that nust
be satisfactorily addressed in a ventilation plan to secure NMSHA
approval. The penalty for failure to satisfy the requirenents of

°Al t hough approval of the provisions regarding CO sensors
was tentative for a period of 90 days, there is nothing in the
record that indicates that MSHA has required further changes from
Respondent .
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75.371 i s non-approval or revocation of the plan, rather than a
citation.

| therefore vacate G tation No. 3536113 and the $50 civil
penal ty proposed for this alleged violation. Vacating the
citation on this basis is not nerely a matter of placing form
over substance. Had MSHA revoked Respondent's ventilation plan
and proceeded under section 75.370(a)(1), it would not have
necessarily been successful.

MSHA may not have been able to satisfy its burden of
provi ng that Respondent's ventilation plan was no | onger
suitable for the Wabash M ne and that the plan with NMSHA-
initiated changes was suitable, Peabody Coal Conpany,

15 FMSHRC 628 (April 1993). Gven the fact that prior to
January 27, 1994, neither MSHA nor Respondent was aware of
the i npact of the slope heaters on anmbient CO levels, it is
not certain that either plan was suitable to the Wabash M ne.

Respondent's primary argunments in support of vacation of
the citation are: (1) that it conplied with "75.371(h)(h)
and (2) assuming that it did not, the citation should be vacated
because MSHA failed to negotiate in good faith, or conply with
the requirenents of *"75.370(b)(1) and (2). Despite mnmy grounds
for vacating the citation, the first argunent deserves comment
because it relates to the questionable suitability of the plan
as approved in August 1993 and with the anbient |evel denmanded
by MSHA prior to the issuance of the citation.

It appears to ne that the standard demands sonet hing nore
t han what was contained in the plan as approved in August, 1993
[monitors to be set 10 ppm above CO | evel s detected]. However
the standard may all ow for something other than a single nunber--
given the variation in COlevels fromlocation to |ocation, and
at the same | ocation dependi ng on whet her diesel equipnent and/or
sl ope heaters were in operation (Tr. 225-26, Exhs. R 89, R-90).
In view of ny disposition of this citation and the fact that both
parties mssed the significance of the slope heaters at the tinme
the citation was issued, | decline to rule on whether Respondent
conplied with requirenents of "75.371(h)(h).

MSHA' s conpl i ance or non-conpliance with *75.370(b) (1)
and (2) is also sufficiently anmbiguous that | decline to rule
upon this issue given ny disposition on other grounds. One
could regard the agency's Decenber 15, 1993, letter (Exh. R-76)
as conpliance with these procedural requirenents. Rather than
deci di ng whet her the conpany's January 12, 1994, response
(Exh. R-80) required further witten notifications from MSHA,

11



| have determ ned that the issue should have been deci ded
t hrough the nmechani sm of plan revocation rather than citation.
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Citation No. 3843883 (Docket No. LAKE 94-156),
Citation No. 4261640 (Docket No. LAKE 94-157),
and Citation No. 3845974 (Docket No. LAKE 94-222)

The parties have settled these itens on the follow ng terns:

Citation No. 3843883 is nodified to a non-significant
and substantial violation and the penalty is reduced from
$2,173 to $500.

Citation No. 4261640 is nodified to a non-significant
and substantial violation and the penalty is reduced from
$903 to $100.

The penalty for Ctation No. 3845974 is reduced from
$950 to $650.

| have considered the representati ons nmade and concl ude
that the above settlenent is consistent wwth the criteria set
forth in section 110(i) of the Act.

ORDER

Citation No. 3845251 (Docket LAKE 94-197) is VACATED
Citation No. 3536113 (Docket LAKE 94-198) is VACATED
Respondent shall pay the penalties agreed to in the

af orenenti oned settl enent agreement within 30 days of this
order.

Arthur J. Anthan
Adm ni strative Law Judge

Di stribution:

M guel J. Carnona, Esq., Ofice of the Solicitor,

U.S. Departnent of Labor, 230 S. Dearborn St., 8th Floor,
Chicago, IL 60604 (Certified Mil)

R Henry More, Esq., Buchanan Ingersoll, P.C

USX Tower, 57th Floor, 600 G ant St., Pittsburgh,
PA 15219 (Certified Mil)
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